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Introduction and Statutory/Case Law Context 

 

1.1 In a recent public forum, I suggested to the Thames-

Coromandel District Council (TCDC) that the proposed Thames 

airfield site for a new sub regional aquatic centre has a minimal 

chance of being consented under current laws and planning 

instruments relating to coastal hazards.   

 

1.2 In this paper I will expand on the reasons briefly outlined 

at the forum and provide a more detailed legal opinion and 

analysis.  This opinion will concentrate on the coastal hazard 

objectives and policies in the New Zealand Coastal Policy 

Statement 2010, (NZCPs) the relationship of that statement to the 

Resource Management Act (RMA), and recent decisions of the 

Supreme Court, the Court of Appeal, and the Environment Court 

relating to interpretation of these laws and planning instruments. 

 

Direct quotations of Objectives and Policies in the New Zealand 

Coastal Policy Statement are shown in blue type 

 

Commentary on the nexus between law/policy and the specifics 

of the proposed Aquatic Centre site will be shown in italics and in 

square brackets [  ] 

 

2. The Resource Management Act 1991 

 

2.1 The RMA provides local government with responsibilities 

in relation to the coast, and the coast is one of the areas where 

climate change effects are particularly likely to be experienced. 

Under the RMA, the management of significant risks from 

natural hazards must be recognised and provided for (section 
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6(h)23), and all decisions must have particular regard, among 

other things, to the effects of climate change (section 7(i)). 

 

2.2 Section 31(1)(b)(i) states that territorial authorities have 

the function of control of the effects of use, development or 

protection of land, for the purpose of avoidance or mitigation of 

natural hazards. 

 

2.3 A consent authority, when considering an application for a 

resource consent and any submissions received, must, subject to 

Part 2 of the Act, have regard to, any relevant provisions of the 

New Zealand Coastal Policy Statement 2010 (NZCPS). 

 (section 104(1)(b)(iv) refers);  

 

3. The New Zealand Coastal Policy Statement 2010. 

3.1 The RMA provides for a hierarchy of planning instruments 

that give substance to the purpose of the Act. At the very top of 

this hierarchy is the mandatory NZCPS 2010 (RMA sections 56–

58). The NZCPS provides national policy direction for coastal 

management in New Zealand.  

 

3.2 It is the only policy statement at the national level that is 

required under the RMA, and it applies to all regional and 

district RMA planning and decision making in the coastal 

environment – including consideration of resource consents. 

Regional policy statements and regional and district plans must 

comply with the RMA and give effect to the NZCPS 2010.   

 

3.4 The NZCPS 2010 is required to be ‘given effect to’ in 

district or regional plans and must be had ‘regard to’ in decisions 

on resource consent applications. Regional policy statements, 

regional coastal plans and district plans must give effect to the 

NZCPS (sections 62(3), 67(3) and 75(3) of the RMA). 

3.5 In 2014 our highest court – the Supreme Court made a 

landmark decision on the interrelationship between the NZCPS 

and the RMA.  This decision is known as the King Salmon Case. 
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4. The King Salmon Supreme Court Decision 2014 

Environmental Defence Society Incorporated v The New Zealand 

King Salmon Company Limited [2014] NZSC 38. 

4.1 In the Supreme Court King Salmon case the Court stated 

that ‘give effect to’ simply means ‘implement’.  It is a strong 

directive creating a firm obligation on those subject to it.   

4.2 The Court noted that the implementation of such a strong 

directive will be affected by what it relates to, that is, what must 

be given effect to:  

“A requirement to give effect to a policy which is framed in a 

specific and unqualified way may, in a practical sense, be more 

prescriptive than a requirement to give effect to a policy which is 

worded at a higher level of abstraction”. [80] (Refer to later 

discussion about the specific and unqualified use of the word 

‘avoid’ in Policy 25 of the NZCPS, making ‘avoid’ a prescriptive 

term) 

4.3 Resort to Part 2 of the RMA and the “Overall Judgement 

Approach” 

Prior to the decision in King Salmon, it was common practice for 

local authorities to attempt to “skirt around” the provisions in the 

NZCPS by resorting to Part 2 of the RMA which allows a general 

balancing and “overall broad judgement” approach.  [eg. this was 

the approach taken when TCDC granted a resource consent for the 

Richmond Villas apartment complex on the Thames foreshore.  

The consent decision states (para7.2 ) without any further 

discussion or analysis that “the proposal is consistent with the 

NZCPS” ] 

4.4 The Supreme Court ruled conclusively that in the context 

of giving effect to the NZCPS, resort to Part 2 is not appropriate 

except where there is a claim of invalidity in the NZCPS, it does 

not “cover the field” or the provisions are uncertain.   

'the NZCPS gives substance to Part 2's provisions in relation to the 
coastal environment. In principle by giving effect to the NZCPS, a 
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regional council is necessarily acting in accordance with Part 2 and 
there is no need to refer back to Part 2 ‘ 

‘The notion that decision-makers are entitled to decline to 

implement aspects of the NZCPS if they consider that appropriate 

in the circumstances does not fit readily into the hierarchal 

scheme of the RMA’ [90] 

4.5 Instead, the Supreme Court came down strongly in 

support of the ‘bottom line’ approach.  In respect of Policies 13 

and 15 of the NZCPS which both use the prescriptive term ‘avoid’ 

the Court held that these policies are essentially bottom lines and 

to apply the overall judgment to their implementation would be 

inconsistent with the painstaking central government process of 

issuing the NZCPS, create uncertainty, and undermine the 

strategic region wide approach required under the NZCPS. 

4.6 The Supreme Court decision made it clear that the NZCPS 

sits at the very top of the hierarchy of planning instruments under 

New Zealand law.  [While TCDC has in the past either ignored or 

paid minimal attention to the NZCPS when considering coastal 

resource consents, this was never an acceptable or lawful process, 

and will not be acceptable practice, nor lawful for the aquatic 

centre proposal] 

4.7 The overarching goal of the coastal hazard objective and 

policies is to manage coastal hazard risks so that the likelihood of 

them causing social, cultural, environmental and economic harm 

is not increased.  This includes harm arising from responses to 

those coastal hazards, such as the addition of hard protection 

structures. The adoption of long-term risk-reduction approaches 

is strongly encouraged. 

4.8 While the King Salmon case had removed any doubt that 

its principles applied to plan changes, some questions remained 

as to whether these principles applied to resource consent 

applications.  At least in respect of resource consents which 

invoke the NZCPS that doubt has now been firmly removed by the 

Court of Appeal in the Davidson Family Trust decision released in 

August 2018. 
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5. The Davidson Family Trust Court of Appeal Decision 

August 2018 - King Salmon Does Apply to Resource Consents 

Which Invoke the NZCPS 

Davidson Family Trust v Marlborough District Council  [2018] 

NZCA 316  

 

5.1 This was the much-anticipated Court of Appeal decision on 

the question of whether a consent authority can, or should, have 

recourse to Part 2 of the RMA, and the overall judgement 

approach, rather than the bottom line approach, when 

considering resource consent applications under section 104 of 

the RMA. 

 

5.2 The Court of Appeal indicated that the extent to which 
Part 2 has a bearing on the outcome of a resource consent 
application will depend on the applicable planning instruments.  

5.3 The scenarios discussed by the Court of Appeal confirm 

that the Court has distinguished the NZCPS from other lower 

level RMA planning documents (prepared “without the need to 

comply with ministerial directions”), because the NZCPS has now 

been confirmed as complying with the Act’s requirements by the 

Supreme Court.   

As the Court of Appeal stated: 

'Where the NZCPS is engaged, any resource consent 
application will necessarily be assessed having regard to its 
provisions. This follows from s 104(1)(b)(iv).  

We think it inevitable that King Salmon would be applied in 
such cases.  .. Suppose there were a proposal to carry out 
an activity which was demonstrably in breach of one of the 
policies in the NZCPS, the consent authority could 
justifiably take the view that the NZCPS had been 
confirmed as complying with the Act's requirements by the 
Supreme Court. Separate recourse to Part 2 would not be 
required because it is already reflected in the NZCPS.' 

https://forms.justice.govt.nz/search/Documents/pdf/jdo/81/alfresco/service/api/node/content/workspace/SpacesStore/920e614c-7799-40b9-a23c-db37f24edcce/920e614c-7799-40b9-a23c-db37f24edcce.pdf
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5.4 In respect of the NZCPS, the Court held that where a 

proposal would be “demonstrably in breach of one of the policies 

in the NZCPS”, then separate recourse to Part 2 would not be 

required as it is already reflected in the NZCPS. Referring to Part 2 

would be unnecessary at best, and “resort[ing] to pt 2 for the 

purpose of subverting a clearly relevant restriction in the NZCPS 

adverse to the applicant would ... expose the consent authority 

to being overturned on appeal”. 

5.5 Put another way, even if the consent authority resorted to 
Part 2, the Court of Appeal considered it would be unlikely to get 
any guidance for its decision not already provided by the NZCPS. 
Furthermore, resort to Part 2 in order to 'subvert' a directive 
policy or restriction in the NZCPS would be contrary to King 
Salmon.  

[Thus, where prescriptive policies in the NZCPS are engaged by a 
resource consent application, such as in the case of the Thames 
aquatic centre proposal where Policy 25 clearly comes into play, 
and the prescriptive word ‘avoid ‘is used – little has changed as a 
result of the Court of Appeal’s decision. Consideration of Part 2 is 
not required and resort to Part 2 to subvert a clearly relevant 
restriction would be contrary to King Salmon.] 

5.6 The NZCPS still rules the roost in respect of resource 
consent applications where Policy 25 is invoked. 

[There are many objectives and policies in the NZCPS but in  Part I I 

will concentrate on just one Objective, – Objective 5 and one Policy 

– Policy 25, as these are of critical relevance to the aquatic centre 

proposal.] 

 

I will discuss other relevant Objectives and Policies in the NZCPS in 

Part Two of this paper 

 

In Part 3 I will discuss the Gallagher case relating to coastal 

inundation hazard, a sea wall, and the NZCPS. 
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Part 1 - Objective 5 and Policy 25 of NZCPS 
“Objective 5 

To ensure that coastal hazard risks taking account 

of climate change, are managed by: 

locating new development away from areas prone 

to such risks; 

 

Policy 25: Subdivision, use, and development in 

areas of coastal hazard risk 

In areas potentially affected by coastal hazards 

over at least the next 100 years: 

(a) avoid increasing the risk of social, 

environmental and economic harm from coastal 

hazards; 

(b) avoid redevelopment, or change in land use, 

that would increase the risk of adverse effects 

from coastal hazards; 

(c) encourage redevelopment, or change in land 

use, where that would reduce the risk of adverse 

effects from coastal hazards, including managed 

retreat by relocation or removal of existing 

structures or their abandonment in extreme 

circumstances, and designing for relocatability or 

recoverability from hazard events;  

(d) encourage the location of infrastructure away 

from areas of hazard risk where practicable;  

(e) discourage hard protection structures and 

promote the use of alternatives to them, including 

natural defences; and  

(f) consider the potential effects of tsunami and 

how to avoid or mitigate them. “ 

 

6. Objective 5 and Policy 25 

6.1 Objective 5 is the dedicated coastal hazard objective. It 

seeks to ensure that the management of coastal hazards is risk 
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based and takes account of climate change. It requires proactive 

management: locating new development away from hazard-

prone areas.   

‘To ensure that coastal hazard risks taking account of climate 

change, are managed by’:  

6.2 This introductory statement gives the strong direction to 

ensure in relation to managing coastal hazard risks (i.e. risk-based 

management). It also explicitly highlights the need to take account 

of climate change.  

 

‘locating new development away from areas prone to such risks;’  

6.3 This first bullet point emphasizes the importance of 

locating development away from risk-prone areas. It also 

underpins Policy 25(b), under which local authorities are directed 

to avoid redevelopment or change in land use (including 

intensified development) that would increase the coastal hazard 

risk; and Policy 25(d), which encourages the location of 

infrastructure away from areas of hazard risk where practicable. 

[This overarching objective is highly problematic for the aquatic 

centre proposal because it runs entirely counter to the 

requirement to locate new development away from hazard prone 

areas.  TCDC has other potential in land sites available to it 

which are not coastal hazard prone.  There are alternatives.  

Proactive management requires that the aquatic centre be located 

in a low risk area.] 

 

Policy 25 Subdivision, use, and development in areas of coastal 

hazard risk 

6.4 Policy 25 is the overarching policy for managing the risk of 

social, environmental and economic harm from coastal hazards. It 

applies to all areas in the coastal environment that are potentially 

affected by coastal hazards. 

25(a) avoid increasing the risk of social, environmental and 

economic harm from coastal hazards 
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Policy 25 directs that in areas that will potentially be affected by 

coastal hazards over at least the next 100 years, an increase in 

the risk of social, environmental and economic harm from 

coastal hazards is to be avoided.  

6.5 This policy encourages redevelopment or change in land 

use that would reduce risk, and contains policy relating to all 

redevelopment and changes in land use (which includes new 

development); infrastructure; hard protection structures and 

alternatives to them; and tsunami. 

[The use of the word ‘avoid ‘in both subclauses (a) and (b) of 

Policy 25 is of critical importance in a consideration of the 

aquatic centre proposal.] 

The term ‘avoid’ is strongly directive language for local 

authorities faced with pressures for new coastal developments 

such as the proposed aquatic centre and pressures for 

intensification in areas of both long-term and short-term coastal 

risk exposure.  

[Subclauses (a) and (b) of Policy 25 unequivocally direct TCDC to 

avoid increasing the risk of harm from coastal hazards.  This 

policy is written in a directive way, with the meaning of ‘avoid’ 

having been authoritatively determined by the Supreme Court’s 

decision in Environmental Defence Society Incorporated v the 

New Zealand King Salmon Company Limited . Any doubt that the 

King Salmon decision applies to resource consent applications 

where the NZCPS invokes directive policies such as Policy 25 has 

been removed by the RJ Davidson Trust decision.] 

 

7. What Does ‘Avoid’ Mean? 

7.1 In King Salmon the Supreme Court found that ‘avoid’ 

means ‘not allowing’ or ‘preventing the occurrence of’.  –   The 

Court also found in respect of Policies 13 and 15 in the NZCPS 

(which both contain the word ‘avoid and are therefore directive) 

that these policies “are intended to, and do, have binding effect.”   
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7.2 Put another way, the Court stated that there is a hierarchy 

of planning documents and subordinate plans (such as the 

Thames-Coromandel District Plan) which must implement the 

objectives and policies of the NZCPS and, if they are directive, 

(e.g. where they use the term ‘avoid’ must do so as an 

“obligation”.  [Thus, TCDC is legally obliged to not allow (or 

prevent the occurrence of) the aquatic centre if this would 

increase the risk of social, environmental, and economic harm.  

This is an “obligation” which the Supreme Court has ruled is 

intended to and does have “binding effect”] 

Clause by clause analysis:- 

 ‘the risk of social, environmental and economic harm’ 

7.3 This phrase indicates that decision-makers should take a 

broad view and consider the potential harm to biodiversity, 

natural character, public space, public access and amenity values, 

as well as to settlements and infrastructure (Board of Inquiry 

2009a: 4 & 7). [As yet, there is no indication TCDC has considered 

the potential harm to these matters] 

Policy 25 (as well as Policies 3, 24, and 27) set down an explicit 

requirement to consider social and environmental harm as well 

as economic harm at all stages of coastal hazard management in 

New Zealand including- 

• risk assessment,   

• evaluation of strategic response options,   

• taking a precautionary approach for the use and 

management of coastal resources,  

• consent decisions on proposed developments or 

protection works. 

25(b) avoid redevelopment, or change in land use, that would 

increase the risk of adverse effects from coastal hazards; 

7.4 This clause recognises that some redevelopment or 

changes in land use can increase the consequences or harm from 

coastal hazards (and hence the risk), even if the coastal hazard 
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itself remains unchanged. Examples of areas where such an 

increase has occurred include places where there has been:  

 

• intensified land use and increased asset values; [applicable 

to aquatic centre] 

• an increased vulnerability of assets (including 

infrastructure) to damage from coastal hazards; 

[applicable to aquatic centre] 

• a greater likelihood that assets (including infrastructure) 

will be damaged by coastal hazards; [applicable to aquatic 

centre]and/or  

• a greater likelihood that other social, cultural and 

environmental values will be adversely affected. 

[applicable to aquatic centre] 

 

7.5 Redevelopment or a change in land use in a hazard-prone 

area that involves intensification of development (be it more 

development or more expensive redevelopment) will usually 

increase risk unless there is a commensurate reduction in the 

vulnerability of the development to damage  

Subdivision, new built development, intensification and changes 

to agricultural use are all taken to be ‘changes in land use’…. the 

risk of adverse effects from coastal hazards’. 

 

7.6 It is important to emphasise that, in line with the Policy 

25(a) reference to social, environmental and economic harm - the 

increased risk of adverse effects is not confined to damage to 

development. [The limited risk assessment undertaken so far by 

TCDC does not consider damage to assets and infrastructure other 

than the development itself] 

 

An increased risk of adverse effects from coastal hazards where 

new development, redevelopment or subdivision is allowed in 

hazard-prone areas can result from:  

• economic damage to public and private assets from a 

hazard event;  
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• immediate or long-term social and environmental effects 

resulting from a threat, or hazard event, when hard 

protection structures are built;  

 

7.7 Both the development and any hard protection 

structures that are built to protect it can increase the risk of 

adverse effects on:  

• the wellbeing of other property owners and the wider 

community (particularly when they develop or intensify 

developments with reliance on the protection works) [the 

location of an aquatic centre on the site will send a 

message to the public that further intensified development 

is acceptable and to be encouraged – thereby further 

increasing the risk of social, environmental and economic 

harm] ; and  

• natural character, biodiversity, and public space, access 

and amenity.  

social and environmental harm 

7.8 Alongside the risk of harm to the built development, the 

risk of adverse effects from coastal hazards also includes the risk 

of social and environmental harm. 

For example: 

• largely positive effects from setting development further 

back or enhancing natural defences (including natural 

defence buffers); [The wide low-lying marshy land west of 

the State Highway could provide an excellent natural 

defence to coastal hazards.  TCDC has not undertaken any 

assessment of how this potential natural hazard/barrier 

could be utilized ] And 

• largely negative effects from some types of hard 

protection structures that are proposed now or in the 

future to protect the redevelopment. 

8. Residual Risk. 

8.1 The issue of residual risk - that is the risk that remains 

after the construction of hard protection structures also needs to 
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be considered when implementing Policy 27(3). [The recent 

flooding of Edgecombe when the river stop bank was breached as 

an example of residual risk] 

E.g. the likelihood that natural defences or hard protection 

structures will be breached or overtopped by hazard events in 

the future, and the adverse effects that would flow from such a 

breach or overtopping. If such a breaching or overtopping does 

occur, the hard protection structures may be responsible for 

additional adverse effects on the coastal environment, [this risk of 

overtopping or breaching of a seawall was crucial to the decision 

made by the Environment Court in the Gallagher  v Tasman 

District Council decision – see later discussion ] particularly if 

development in the area has intensified in reliance on the coastal 

hazard protection works that are in place (and the damage and 

harm from the hazard event has therefore increased)  [further 

major intensification of the area in and around the Thames airfield 

is highly probable if the aquatic centre is consented] 

 

25(e) discourage hard protection structures and promote the use 

of alternatives to them, including natural defences;  

 

9. Discouragement of Hard Protection 

 

9.1 The discouragement of (or need for rigorous justification 

for) hard protection structures is explicitly addressed in several 

clauses in Policies 25 and 27. In addition, Policy 26 elaborates on 

the use of natural defences as a preferred alternative to hard 

protection structures.  

 

9.2 Hard protection structures can cause adverse effects on 

the immediate coastal environment and adjoining stretches of 

coastline and can often compromise amenity values for the wider 

community or tourism. There can be many environmental and 

social costs from hard protection structures over the long term (as 

indicated in Policy 27(1)(d)).  
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9.3 Hard protection structures such as groynes and seawalls 

affect sediment flows both between the shore and the sea and 

along the coastline, including in estuaries and harbours. [None of 

these factors have been as yet considered by TCDC – for example 

the adverse effects of raising the seawall on sediment flows, 

biodiversity, mangrove forest, and more dangerous river flooding] 

Hard protection structures - the potential harm or costs 

9.4 The harm or costs from hard protection structures can 

include:  

• High financial costs to build them and the increasing 

maintenance commitment required, particularly with 

ongoing sea-level rise and other climate change effects.  

[This is particularly relevant considering that a seawall 

stretches from Kopu to Tararu – meaning in all likelihood 

that the entire seawall (not just opposite the proposed site) 

will have to be raised and widened at enormous cost, and 

with ongoing costs for maintenance and possible further 

raising.  Not to mention the protection works which will be 

necessary to protect every other coastal settlement on the 

Coromandel Peninsula causing an enormous strain on local 

financial resources.  This emphasises the vital importance 

of not increasing risk from coastal hazards – as is directed 

in the NZCPS] 

• Increased future social costs of development increases as 

a result of the perceived long-term coastal hazard 

protection they provide, and a large coastal hazard event 

then causes damage despite their presence (which 

becomes more likely over time.) [This is a credible scenario 

if the aquatic centre proposal proceeds] 

• Increased future social costs if the upgrading or re-

construction they require to resist increasing coastal 

hazards becomes financially unsustainable for 

communities  [those future social costs arising from 

location of the aquatic centre on the site must be 

considered over at least 100 years] 
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• The immediate loss of parts of the beach or shore within 

the footprint of the hard protection structure, especially 

with the use of sloping rock revetments (i.e. boulder 

seawalls), which occupy a significant swath of a beach or 

shore platform.  Sloping rock revetments that are built on 

public land reduce the useable public open space and 

public access along the coastal marine area and degrade 

other public values.  [Applicable to the aquatic centre] 

• Impacts on public access and amenity values also result if 

the seawall or rock revetment acts as a barrier for access 

to and along any remaining beach or foreshore. Ecological 

impacts can include the loss of lagoon, wetland and 

saltmarsh habitat for coastal species such as wading birds 

and shellfish.  [Applicable to the aquatic centre, and not 

yet considered or accounted for by TCDC] 

 

Purely economic and engineering terms of hard structures 

 

9.5 Even in purely economic and engineering terms, hard 

protection structures are likely to become unsustainable in many 

situations as climate change progresses and sea-level rise 

continues. The effects of climate change will: 

• reduce the level of protection from hard protection 

structures in a number of ways; or 

• result in hard protection structures requiring more 

substantial or more frequent maintenance and upgrading 

(both repair and strengthening sometimes with a wider 

footprint, as well as replacement); and 

• stretch the resources of property owners (via targeted 

rates under sections 1618 of the Local Government Rating 

Act) and the community (via local, regional and national 

funding contributions, as well as from consent process 

costs, legal liability actions and emergency works onsite or 

on other impacted sections of coastline). [Applicable to the 

aquatic centre, and not yet considered or accounted for by 

TCDC – the District has a low permanent population 
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ratepayer base with many coastal settlements having high 

social deprivation indexes.  This increases the social risk 

between those on low and high incomes, and between 

generations] 

10. Tsunami   25(f) consider the potential effects of tsunami 

and how to avoid or mitigate them. 

10.1 This clause directs consideration of the potential effects of 

tsunami and the options to manage these effects. 

10.2  On gentler, low-lying slopes, large tsunami waves have 

the energy to travel up to several kilometres inland until their 

energy is dissipated. 

10.3 Taking account of such tsunami threats (combined with 

sea-level rise) is an important and prudent part of a risk-reduction 

approach to land-use planning particularly for existing critical 

facilities in the coastal area, new significant greenfield 

development, important lifeline infrastructure and supporting 

evacuation planning.  [The proposed aquatic centre site has been 

identified as being particularly vulnerable to a tsunami generated 

from the Kerepehi Fault in the Firth of Thames.  This is confirmed 

by the 1999 Masters Thesis by Louise Chick – ‘Potential Tsunami 

Hazard associated with the Kerepehi Fault, Hauraki Gulf’, 1999, 

Louise Chick 1999.  At para 7.4.2 it is stated - 

“with protective structures, the most severe horizontal 

inundation is predicted to occur in the vicinity of the 

Aerodrome and Rhodes Park, where maximum run-up 

heights are approximately 4 m and extend a maximum 

distance of approximately 450 m eastward of the 

coastline;”] 

10.4 Further tsunami modelling is presently being undertaken 

in the Lower Firth of Thames.] More moderate tsunami events are 

more likely and should also be addressed.  

 

11. Rationale for Objective 5 and Policy 25 

11.1 Sea-level rise and various other effects of climate change 

have already started to increase these risks [e.g. more frequent 
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inundation and erosion events such as the Jan 5 2018 event] and 

they will continue to increase, particularly with ongoing sea-level 

rise. This problem is accentuated by New Zealand having only a 

small population to fund and sustain long-term adaptation 

responses. 

[Unless action is taken to address both the likelihood and the 

consequences of damage from coastal hazard events in the future, 

the risk of harm will escalate (with risk being a combination of 

likelihood and consequences). The costs of responding could then 

lead to serious social and economic disruption for Thames-

Coromandel’s small population, as well as serious damage to 

natural character, public access, public amenity values and the 

quality of the local environment.] 

 

12. Harm can arise from both the coastal hazards and the 

hazard responses: 

12.1 Harm can arise from both the coastal hazard events 

themselves, and the way in which the community, councils, 

infrastructure owners and private property owners respond to the 

threat of these events.  

Part 2 – Other Policies in NZCPS 
13. Policy 24 

 

Policy 24: Identification of coastal hazards  

(1) Identify areas in the coastal environment that are potentially 

affected by coastal hazards (including tsunami), giving priority to 

the identification of areas at high risk of being affected. Hazard 

risks, over at least 100 years, are to be assessed having regard 

to:  

(a) physical drivers and processes that cause coastal change 

including sea level rise;  

(c) geomorphological character;  
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(d) the potential for inundation of the coastal environment, 

taking into account potential sources, inundation pathways and 

overland extent;  

(e) cumulative effects of sea level rise, storm surge and wave 

height under storm conditions;  

(h) the effects of climate change on:  

(i) matters (a) to (g) above;  

(ii) storm frequency, intensity and surges; and  

(iii) coastal sediment dynamics;  

 

taking into account national guidance and the best available 

information on the likely effects of climate change on the region 

or district.  

 

13.1 Policy 24 lays the foundation for risk-based coastal hazard 

management. Areas that will potentially be affected by coastal 

hazards are to be identified (giving priority to high-risk areas). 

Hazard risks over at least the next 100 years are to be assessed 

for those areas (having regard to a range of factors that affect 

hazard risks and the effects of climate change on each of those 

factors). Importantly, the identification of these risks is to take 

into account national guidance and the best available 

information on the likely effects of climate change on the region 

or district.   

[TCDC has accepted the sea level rise and climate change 

projections in the latest Ministry for the Environment ‘Coastal 

Hazard Guidance for Local Authorities – December 2017’ into its 

latest Long Term Plan.  However, TCDC has yet to incorporate this 

Guidance into its resource consent decision making.  Policy 24 and 

the requirement to take into account national guidance means 

TCDC must consider the MfE Guidance – including the scenarios 

for sea level rise when considering whether to proceed with the 

aquatic centre proposal on the site.  This includes the requirement 

to have regard to the “Minimal transition New Zealand-wide sea 

level rise allowances for “Category A” – namely – “coastal 
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subdivision, greenfield developments and major new 

infrastructure.”  The “transitional response” required in Table 2 of 

the Guidance is to “avoid hazard risk by using sea-level rise over 

more than 100 years and the H+ scenario”.  Table 10 in the 

Guidance sets out decadal increments for projections of sea level 

rise.  For the H+ scenario the projections are for 1.88 m of sea level 

rise by 2150.  As discussed later, the NZCPS requires consideration 

of sea level rise induced hazards for at least 100 years, and the 

Guidance confirms that for Category A Projects such as the 

aquatic centre the H+ scenario of 1.88 m is the appropriate 

scenario to use when assessing risk for a proposal such as the 

aquatic centre.] 

14. What Does “potentially affected” Mean in Policies 24 and 

25? 

14.1 For coastal storm inundation and affected groundwater 

levels, the Guidance from the Department of Conservation 2017 

(Box 2, p18) states that best practice is to adopt a <1% AEP event 

for hazard risk and assessments of coastal inundation or 

groundwater elevation for present day situations.   

14.2 But the DOC guidance goes on to say that when 

determining potentially affected areas “add on the effect of the 

highest ‘potential’ sea level rise scenario and any allowance for 

climate change effects on waves, storm surge and the influence 

of increased stream/river floods.  These adjustments transform 

the present 1% AEP storm event to a similar probability 

inundation hazard event that could apply at the end of the 

planning timeframe if the highest ‘potential’ sea level rise 

scenario has eventuated by then, or in any case that has reached 

some time later as the sea level continues to rise” [this additional 

guidance from the Department of Conservation re-emphasises the 

need to use the Category A and H+  scenario at the end of the 

planning timeframe ie at 2150.] 

15. The ‘at least 100 year’ timeframe 

https://www.doc.govt.nz/globalassets/documents/conservation/marine-and-coastal/coastal-management/guidance/policy-24-to-27.pdf
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15.1 The NZCPS 2010 directs that coastal hazard risks should be 

assessed, plans should be prepared, and consent decisions should 

be made using a planning horizon of ‘at least 100 years. 

15.2 Decisions resulting in large scale and/or permanent 

change and considerable sunk investment (such as new greenfield 

areas and major areas of intensified development) must consider 

the long-term likely impacts of climate change and must also 

adopt a cautious (precautionary) approach due to greater 

uncertainty over the longer timeframe about the rate and 

magnitude of the changes. 

15.3 This ‘at least 100 years’ timeframe establishes a minimum 

requirement and thereby removes any further debate over 

whether a shorter planning horizon (such as 50 years under the 

Building Act) is appropriate in potentially hazard-prone areas. 

[There has been some discussion that because swimming pools 

have a shorter lifespan than some other types of development, 

there is no need to consider the project on an at least 100-year 

time frame.  The NZCPS is highly directive in this regard – there 

must be regard to at least a 100 year time frame] 

15.4 While RMA case law has previously supported a 100-year 

planning horizon, the inclusion of ‘at least the next 100 years’ in 

the NZCPS 2010 indicates that a 100-year time frame for coastal 

hazard assessments and hazard risk management will not be 

sufficient in many cases.  The Department of Conservation 

Guidance gives the following examples where consideration 

should be given to a timeframe of more than 100 years  

• changes in land use, such as subdivision or intensification, 

that will significantly increase the value of assets for 

several generations (and are effectively irreversible); 

[directly applicable to the proposed aquatic centre 

proposal] 

• infrastructure that will influence, and be important for, 

development in communities for several generations; 

[directly applicable to the proposed aquatic centre 

proposal] 
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• other facilities where there would be human health and 

safety consequences if damage occurred (such as 

hospitals, schools, rest homes and child-care facilities). 

[directly applicable to the proposed aquatic centre 

proposal, because small children and vulnerable aged and 

infirm people will be large users of a swimming pool] 

 

16. Clause-by-clause commentary Policies 24-27 

24(1)(d) the potential for inundation of the coastal environment, 

taking into account potential sources, inundation pathways and 

overland extent; 

16.1 This subclause highlights the fact that there are a number 

of potential sources of inundation in the coastal environment, 

including: 

• storm tides (comprising storm surges, high tides and short-

term fluctuations in mean sea level at timescales of 

seasons to years); [directly applicable to the proposed 

aquatic centre proposal] 

• wave set-up and run-up; [directly applicable to the 

proposed aquatic centre proposal] 

• short-term fluctuations in mean sea level (seasons to 

years); 

• river flooding (which can also be influenced by storm surge 

and tide conditions); [directly applicable to the proposed 

aquatic centre proposal with the Kauaeranga River 

strongly influenced by storm surge and high or king tides] 

• groundwater (from rising water tables with tidal 

connectivity.  Inundation can be compounded from 

below ground through elevation of the water table 

during high spring tides or storm tides); [directly 

applicable to the proposed aquatic centre proposal with 

WRC inundation maps showing a strong sea level influence 

on groundwater at and surrounding the proposed site] 
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• sea-level rise; [directly applicable to the proposed aquatic 

centre proposal] 

• tsunami (which ride on the back of the sea level at the 

time of the event). [see earlier discussion] 

[Therefore, the combined effect of these sources will need to be 

considered for the proposed Aquatic Centre Site, including the 

combined, cumulative effects of sea, river/stream catchment 

and groundwater influences.  The initial risk assessment received 

by TCDC has not considered these combined cumulative effects] 

16.2 Since the assessment of hazard risks needs to cover at 

least the next 100 years, the ‘cumulative effect over time’ from 

climate change for each of these contributing factors, individually 

and combined must be addressed. [The initial risk assessment 

received by TCDC has not considered the ‘cumulative effect over 

time’ from climate change] 

16.3 Even a modest rise in sea level can have a substantial 

effect on the frequency and severity of coastal hazards when 

combined with storm-tide water levels and waves that currently 

occur during storm conditions and/or king tides. [Such changes in 

the frequency of damaging events, including those from sea-level 

rise, have not been considered or analysed by TCDC e.g. see Figure 

48 in the MfE Guidance] 

17. The impact of sea-level rise in addition to other existing 

inundation hazards. 

17.1 The cumulative effect (or combined impact) of sea-level 

rise and other existing storm inundation hazards can be 

demonstrated by examining either the frequency or the 

magnitude of overtopping, damaging or extreme coastal 

inundation events in the future relative to a present-day 

threshold: [in the Gallagher v Tasman District Council case (see 

later discussion) the Environment Court found in favour of the 

District Council on the basis of evidence about only the magnitude 

of overtopping of a seawall – without also having the benefit of 

any evidence relating to the frequency of such events] 
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Frequency: [the proposed Aquatic Centre site will have a sea-level 

rise threshold when frequent (e.g. yearly), small, nuisance coastal 

inundation events become larger, more disruptive/damaging 

events. This threshold will depend on the local topography behind 

the shoreline, overland flow paths, tidal range, and wave and 

storm-surge exposure. TCDC has yet to obtain any expert risk 

assessment on these issues] 

18. Estuaries may experience more pronounced changes 

[It is possible that the estuary environment near the proposed site 

will experience even more pronounced changes. This is because it 

is low-lying, has evolved with less exposure to storm waves and 

erosion, and will now be exposed to substantial changes from 

higher sea levels (and the resultant higher storm surges and king 

tides). Climate change effects in catchments (such as the 

catchment for the Kauaeranga and Waihou rivers running into 

local estuaries (e.g. increased flooding and sedimentation) will 

exacerbate marine pressures on these coastal systems.] 

19. Extent and Permanence of Development 

24(1)(g) the extent and permanence of built development; 

19.1 The extent and permanence of the built development can 

have a major impact on the potential consequences of hazard 

events and hence on the long-term hazard risks and the available 

(or affordable) response options.  This subclause requires that 

hazard risk assessments should include realistic consideration of 

the permanence of development, including housing settlements, 

new businesses  and associated services and infrastructure, 

rather than applying a nominal design or building life (such as 50 

years under the Building Act 2004) to hazard-risk assessments.[A 

realistic assessment of the permanence of development is that 

once in place it will last 100 years or more.  Much of the housing 

and other community assets in and around the CBD in Thames is 

more than 100 years old] 

 

20. Valuable and unrelocatable development will increase 

the cost of retreat or redevelopment.  
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20.1 [The proposed aquatic centre has an estimated interim 

capital cost in excess of $20 million and is therefore highly 

valuable.  It would also appear to be unlikely that the structure 

could  be picked up and moved once it is in place i.e. it is 

unrelocatable ] 

20.2 It will also increase the difficulty of finding other response 

options that are affordable and sustainable including associated 

high land value and property-owner expectations.  Ultimately, the 

extent and value of the built environment and associated 

infrastructure will have a major impact on the consequences of 

any coastal hazard events that are large enough to overwhelm 

natural and/or built defences and which occur while the 

development remains in the area. [These flow on consequences 

from locating the aquatic centre at the site causing more intense 

development and property-owner expectations in the area are 

crucial to an understanding of how this proposal will “increase the 

social, environmental and economic harm” – something the NZCPS 

strongly directs must be avoided.  The increase in harm will come 

not just from the potential impacts on the development itself, but 

from these the flow on consequences.  The permanence of this 

new built development will affect the ability of people and 

communities to redevelop or relocate when it is threatened by 

coastal hazards.  The costs of relocation will be significantly higher 

than the “do nothing” or “do something somewhere else” 

approach. It would be inconsistent of TCDC to require other new 

housing or business development to be impermanent or 

relocatable, when the proposed aquatic centre itself will be 

neither impermanent or relocatable] 

21. Natural Defences 

Policy 26: Natural defences against coastal hazards 

21.1 Policy 26 addresses the management of the large range of 

natural coastal landforms/features that should be recognised as 

natural defences against coastal hazards. 

26(1) Provide where appropriate for the protection, 

restoration or enhancement of natural defences that protect 
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coastal land uses, or sites of significant biodiversity, cultural 

or historic heritage or geological value, from coastal hazards. 

21.2. This clause links to Policy 25(e), which promotes the use of 

natural defences as an alternative to building hard protection 

structures. Reliance on protected, restored and/or enhanced 

natural defences rather than on hard protection structures (like 

seawalls or groynes) can reduce the risks of long- term social, 

environmental and economic harm from coastal hazards. [see 

earlier discussion about using the low-lying marshy land west of 

the State Highway as a natural defence] 

21.3 As a result of climate change, the protection, restoration 

and enhancement of natural defences will often require 

protective measures to ensure that a sufficient landward buffer is 

protected from development that would otherwise compromise 

the functioning of the natural defence over the long term by 

restricting its ability to migrate inland with sea-level rise [ The 

logical place for that landward buffer would be the State Highway 

entrance into Thames – a critical access infrastructure to Thames 

and the western side of the Coromandel Peninsula] 

Restoration through the removal of development  

21.4 Where natural defences and coastal habitats have already 

been compromised or lost through ‘coastal squeeze’, the removal 

of existing development may be warranted to achieve the goals of 

a long-term coastal strategy. 

21.5 In the UK, coastal realignment projects have been 

undertaken that involve the removal of protection works to 

enable the re-establishment of natural coastal landforms and 

habitats that can provide biodiversity and natural defences [ this 

should be considered as a viable long-term strategic option] 

 

26(2) Recognise that such natural defences include beaches, 

estuaries, wetlands, intertidal areas, coastal vegetation, dunes 

and barrier islands.  
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21.6 This clause makes explicit the wide range of natural 

coastline features/landforms that can provide valuable natural 

defence. Implementing Policy 26 requires consideration of 

mangrove vegetation (e.g. in southern Firth of Thames) which 

provide an important buffer or defence against waves, storm tides 

and possibly moderate tsunami.  

 

22. Policy 27 

22.1 Policy 27 effectively expands on Policy 25 and sets out how 

to approach planning and decision making in areas of significant 

existing development that are exposed, or will become exposed, 

to coastal hazards. In preparing to act under Policy 25(c), (d) and 

(e) for such areas, Policy 27 addresses strategies. Under this 

heading, options to reduce risk over time must be identified and 

considered. Among the long-term options specifically identified 

in the risk management context are the relocation or removal of 

existing development and existing structures, and the possible 

use of hard protection structures.  

22.2 Policy 27 also expands on the use of hard protection 

structures, which are specifically discouraged under Policy 25. 

Through both these policies and through Policy 26, there is 

strong discouragement of hard protection structures, and 

instead the promotion of the protection and enhancement of 

natural defences. It is recognised that in some circumstances, 

however, hard protection structures may be the only practicable 

means of sustaining regionally or nationally important 

infrastructure. [No such regionally or nationally important 

infrastructure is threatened near the airfield.] 

 

23. Linkages with Other Objectives and Policies of the NZCPS 

and Other Legislation 

23.1 Implementing Objective 5 and Policies 24-27 of the NZCPS 

2010 requires careful consideration of all the NZCPS objectives 

and policies. This section discusses the following key objectives 

and policies that have strong links with these four policies: 
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Objective 6  
23.2 Objective 6 seeks to enable people and communities to 

provide for their social, economic and cultural wellbeing, and their 

health and safety.  [In the Gallagher v Tasman District Council case 

the Environment Court dismissed the argument that there was a 

conflict between Objective 5 and the enabling provisions of 

Objective 6.  The court concluded –“We do not see any conflict 

between the two Objectives which deal with different things. In 

any event, we consider that it is apparent that the Gallagher 

property is not an appropriate place for development due to the 

extent to which it increases exposure to coastal hazard risk.”  

Commenting on thet part in Objective 6 describing the need to 

enable people and communities to provide for their social, 

economic and cultural well-being, the Court found that that these 

needs could be met by locating the proposed subdivisional 

development in the Gallagher case in places “where they are not 

subject to coastal hazard risk”.  Similarly, with the proposed 

aquatic centre proposal, there is no absolute imperative to place 

the proposal on this particular site.  There are other alternatives 

which are not subject to coastal hazard risk.] 

 

[Within hazard-prone areas of the coastal environment, many 
subsections of the coastal hazard objective and policies can also 
be relevant to Objective 6 matters, depending on the development 
and location.  The Environment Court concluded that Objective 6 
cannot stand on its own without consideration of all the other 
overlapping Objectives and Policies relating to coastal hazards.] 
 
23.3 The following clause from Objective 6 highlight these areas 
of overlap:  
 
[recognising that] the protection of the values of the coastal 
environment does not preclude use and development in 
appropriate places and forms, and within appropriate limits;  
 
To avoid increasing harm to the values of the coastal environment 
from coastal hazards and coastal hazard responses over the 
longer term, the appropriateness of new use and development 
within coastal-hazard-prone areas must include consideration of 
the following- 
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• Objective 5 direction to ensure that the coastal hazard 
risks taking account of climate change are managed by 
proactively controlling development; in particular 
reference to the first part of Objective 5 (locating new 
development away from hazard prone areas) 

• Policy 24 direction to identify hazard-prone areas and 
assess the risks from coastal hazards in those areas over at 
least 100 years;  

• Policy 25(a) direction to avoid increasing the risk of social, 
environmental and economic harm from coastal hazards;  

• Policy 25(b) and (c) direction to manage redevelopment 
and changes in land use in order to reduce the risk of 
adverse effects from coastal hazards; and  

• Policy 27 direction (if the use and development is in an 
area of significant existing development that is likely to be 
affected by coastal hazards) to assess a range of strategic 
options for the area, including the promotion of long-term, 
sustainable risk-reduction approaches.  

• If that new use and development could compromise any 

natural defences, its appropriateness would need to be 

considered in terms of the third part of Objective 5 and 

Policy 26, both of which promote the protection and 

restoration of natural defences. 

• If the use and development relates to protecting existing 

development or involves the building of a hard protection 

structure, its appropriateness would need to be 

considered alongside the second part of Objective 5 and 

the many subsections in Policies 25 and 27 that address 

managed retreat and hard protection structures (including 

containing/reducing the risk of harm to the values of the 

coastal environment). 

24. Policy 3: Precautionary approach 

24.1 Policy 3(1) requires a precautionary approach towards 
activities whose effects are uncertain, unknown or little 
understood but may be significantly adverse.  
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Policy 3(2) requires that a precautionary approach is adopted in 

the use and management of coastal resources that are potentially 

vulnerable to the effects of climate change. 

24.2 A precautionary approach to the use and management of 
hazard-prone coastal resources is appropriate because the effects 
of projected climate change on coastal hazards inherently 
contain:  

• a degree of uncertainty (mainly in the rate of sea-level 
rise); and  

• some unknown aspects (e.g. quantifying the effects on 
water tables and groundwater aquifers, the morphological 
changes in complex tidal inlet [directly applicable to this 
proposal] and sand-spit systems, and the onset of polar ice 
sheet instabilities);  

 

25. Land Subsidence 

25.1  [While absolute sea-level rise itself will not vary greatly 

around the New Zealand coast, relative sea-level rise is 

substantially increased in and around Thames because of ongoing 

and significant land subsidence.  The extent of land subsidence at 

the proposed site and nearby seawall and the effect on relative 

sea level rise has not been risk assessed by TCDC.  However, based 

on overseas research the large rate of local land subsidence could 

significantly increase (possibly double) the extent and depth of 

potential inundation.  This in turn will significantly increase the 

risk of harm – which the NZCPS directs must be avoided (See 

section 5.3 in Coastal hazards and climate change; MfE 2017.)] 

26. The Building Act 2004 

26.1 In the past, some local authorities have tended to rely on 

the Building Act, with its restrictions on building and placement of 

warnings on the Certificate of Title, as the primary approach to 

managing coastal hazards in relation to the built development. 

26.2 However, the Building Act is concerned primarily with the 

fitness of a building during its lifetime. This contrasts with the 

RMA and its sustainable management purpose, which includes 

‘sustaining the potential of natural and physical resources 
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(excluding minerals) to meet the reasonably foreseeable needs of 

future generations’.   

26.3 The Building Act refers to a minimum 50-year economic 

life of new development or re-development being built on a 

property. The RMA has a broader scope and requires 

consideration of a much longer timeframe than 50 years to 

manage subdivision, use and development.  NZCPS Policies 24 and 

25 make a longer planning timeframe explicit by directing that 

coastal hazard risks over at least 100 years are to be assessed and 

considered for sustainable resource management. 

 

Part 3  A Real World Coastal Inundation Case  

27. Gallagher v Tasman District Council 

D and C Gallagher v Tasman District Council W245/2014 

27.1 This was an appeal in the Environment Court against a Plan 

change which sought to impose controls on subdivision and 

development of land situated in the Mapua/Ruby Bay area which 

the Tasman District Council considered to be at risk from coastal 

erosion and seawater inundation. 

 

27.2 Matters to be determined specifically included the nature 

and extent of present and future coastal hazard risk exposure 

adopting a minimum 100-year planning time frame; and the 

objectives and policies of the New Zealand Coastal Policy 

Statement. [These matters closely aligned with the matters which 

would need to be considered for the aquatic centre proposal] 

[The circumstances of this case are also strikingly similar to 

aquatic centre proposal, because the land in question is protected 

from the sea by a substantial rock revetment, and present and 

future sea levels and groundwater levels were essential factors in 

determining the extent of the risk under (particularly Objective 5 

and Policy 25) of the NZCPS.] 
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27.3 The rate at which overtopping of the seawall would occur 

and the extent to which it would affect the Gallagher property 

was the major element of dispute. 

27.4 This case – (decided before the December 2017 MfE 

guidance was published) relied on estimates of sea level rise from 

climate change of 0.45m in 2065 and 1.0m in 2115; 

27.5 Significantly, the Court discounted raising the rock 

revetment after the resource consent expired in 2044, because 

there was no onus on the Council to raise the crest height or 

renew the consent. [The whole basis of the engineering advice 

received by TCDC that there are no “fatal flaws” with the aquatic 

centre proposal rests on the supposition that the seawall will be 

substantially raised over the next 100 years.  As in this Tasman 

District case, there can be no guarantee that consent will be given 

to raise the airfield seawall over at least the next 100 years.] 

27.6 The Courts assessment was that the predicted extent and 

depth of overtopping flooding, the rapid rate at which this 

flooding could develop, the extended periods over which the 

water will remain on the site and difficulties with egress all 

combine to create a high level of hazard. [These are precisely the 

factors which will increase risk at the aquatic centre site] 

27.7 Argument in this case largely revolved around the 

provisions of Objectives 5 and 6 and Policy 25 of the NZCPS. 

 

27.8 The Court determined that that the word “ensure” in 

Objective Five “is highly directive in nature.  It means to secure, 

guarantee, make certain and protect”. 

 

27.9 The exercise the Court undertook in considering the 

application of Objective 5 and Policies 25(a) and (b) was 

identifying the level of existing risk from coastal hazards and then 

the extent to which any given proposal increases that risk.  The 

Court stated, “Policies 25(a) and (b) signal in very clear terms 

that increasing this risk is to be avoided.” 
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27.10 Importantly the Court found that that “development on 

this property increases the risk of social, environmental and 

economic harm from coastal hazards in that it places a greater 

number of persons and residential buildings at risk than is 

presently the case, thereby increasing the consequences of any 

flood event from coastal overtopping.”  [Should the TCDC 

construct a major sub regional aquatic centre on the site it will 

similarly place a greater number of persons at risk than is 

presently the case] “ 

 

27.11 Some of the factors which lead the Court to this conclusion 

included: 

• The ongoing existence of the revetment and the potential 

consequences of its being removed all together.  

• Uncertainty whether sea level rise will exceed the 

projections due to more rapid melting of the polar ice 

sheets [the latest research indicates that this rapid melting 

is now an even greater risk than previously indicated when 

the Court made this judgement in 2014- hence the 

requirement in the MfE Guidance to consider the H+ 

scenario and a sea level rise of 1.88 m at 2150] 

• Uncertainty as to groundwater levels beneath the 

property and the extent of their connectivity with coastal 

water levels. [This is of direct relevance to the aquatic 

centre site because no studies on groundwater levels or 

connectivity have been undertaken] 

 

27.12 The Court also considered the “precautionary principle” 

described in Objective 3 of the NZCPS and the factors in the 

Supreme Court in the Sustain Our Sounds v New Zealand King 

Salmon Co Ltd.   The Court found that there were sufficient 

grounds to prohibit the activity because there was a sufficiently 

high degree of likelihood of risk from coastal inundation and 

because the gravity of consequences to people and property is 

potentially high. 
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27.12 The central issue of principle identified by the Court was 

the high level of increased coastal hazard risk over the planning 

period “contrary to the very clear and directive provisions of 

Objective 5 and Policy 25 NZCPS.” 

 

Conclusion 

This opinion contains the following important strands – 

• the King Salmon decision of the Supreme Court confirming 

the primacy of the New Zealand Coastal Policy Statement 

2010 and providing an authoritative definition of “avoid” 

and other keywords and phrases 

• the RJ Davidson Trust decision of the Court of Appeal 

which confirms that where the NZCPS is invoked the 

principles in King Salmon apply to resource consents 

• Objective 5 and Policy 25 of the New Zealand Coastal 

Policy Statement (in particular but also other relevant 

Policies) 

• the Environment Court decision in Gallagher v Tasman 

District Council which considered coastal inundation, the 

efficacy of a seawall, the NZCPS, and the principles in King 

Salmon 

• the 2017 guidance on coastal hazards provided by both 

the Department of Conservation, and the Ministry for the 

Environment. 

 

In my opinion when these strands are drawn together and applied 

to the proposed Thames airfield aquatic centre site, it is highly 

improbable that the proposal will be consented under the RMA. 

 

Denis Tegg BA LLB 


